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The Department of Commerce clarifies on issue of transfer of used capital 
goods 

The Department of Commerce (“DoC”) has earlier today clarified its stand on the issue relating to transfer of used 
capital goods from a Domestic Tariff Area (“DTA”) to a unit in a Special Economic Zone (“SEZ”) by issuing Instruction 
No 68 dated October 28, 2010. This Instruction is in furtherance to the earlier Instruction No 11 issued by the DoC in 
August 2009 wherein the DoC had prescribed guidelines for transferring of used/second hand capital goods from 
DTA (including from an EOU/EHTP/STP/BTP unit). Instruction No 11 had clarified that SEZ unit could acquire used 
capital goods in excess of the 20 percent limit (imposed under the Income-tax Law) provided such units forego the 
income-tax exemption.  
 
In the past, various companies had set up SEZ units by shifting their STP operations with a view of consolidating their 
operations. These companies had voluntarily forgone their income-tax holiday in respect of the SEZ units which were 
set up by migrating existing operations in accordance with Instruction No 11 issued by the DoC. Further, various 
other companies have filed and are in the process of filing application requesting for approvals to set up SEZ units by 
shifting existing operations.  
 
Recently, some of the Development Commissioners (“DC”) along with the Unit Approval Committees (“UACs”) started 
taking a view that granting approvals to set up SEZ units by shifting existing operations of a STP unit would be 
against the basic objectives of the SEZ Regulations. Based on this stand, the UACs rejected applications for setting 
up SEZ units which involved substantial transfer of assets/operations from existing STPI units to proposed SEZ units. 
In some cases, approvals granted in the past (including in cases where the companies had actually set up operations 
in an SEZ pursuant to the said approvals) were also revoked on the same ground.  
 
The DoC, after receiving a number of representations especially from Information Technology/ Information 
Technology Enabled Services (“IT/ITES”) SEZ units with regard to the above have issued Instruction No 68 dated 
October 28, 2010. Taking cognizance of the representations, the DoC vide this Instruction has clarified as follows: 
 

●     There is no provision in the SEZ Act/ Rules which prevents transfer of used goods from STP units to SEZ units;

●     The only deterrence for transfer of such goods is not getting the exemptions under the Income tax Act, 1961 
(“Act”) when the value of used goods exceed the threshold of 20 percent of the total capital goods installed by 

 

 
 

●     The DoC has clarified on the issue 
of transfer of used capital goods 
from STPI to SEZs
 
 

●     The DoC has acknowledged that 
there is no provision in the SEZ 
Act/ Rules which prevents transfer 
of used goods from STP units to 
SEZ units 
 
 

●     Only deterrence to such transfer is 
unavailability of income tax 
benefits that too if such goods 
transferred exceed 20 percent 
threshold in a year
 
 

●     The Instruction has indicated the 
DCs that in case of any doubts, 
they should refer the case to the 
DoC and should not take unilateral 
decisions
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the unit in a year; 

●     The DoC has reiterated Instruction 11 wherein detailed guidelines have been prescribed for transfer of used/ 
second hand capital goods from DTA including EOU/EHTP/STP/BTP unit;

The DoC has also mentioned that DCs while considering such requests must take cognizance of the prescribed 
Instruction (i.e. No 11 and 86) in this regard. 

Importantly, in relation to the applications that have been declined by the DCs notwithstanding there being no 
restriction in the SEZ laws, the DoC has highlighted to all the DCs that in case of any doubts, they should refer the 
cases to the DoC and should not take unilateral decisions. 

BMR comments 
 
The Instruction issued by the DoC is significant given the difficulties previously approved 
units and proposed units were facing given the stand taken by a few DCs/UACs. This is likely 
to provide a huge relief to SEZ developers and units which propose to migrate operations 
from STP to SEZ by forgoing the income-tax holiday available to SEZ units. While this 
Instruction does not specifically refer to “migration of business”, the intent seems to be 
clear that such migrations are not prohibited.  
 
While this instruction seems to clarify the doubts on this issue, one would now need to wait 
and watch whether the DCs/UACs at the ground level accept this interpretation put to rest 
the controversy surrounding transfer of existing operations and not just capital goods.  
 
To read the Instruction, please click here 
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2010, Great Place to Work Institute
 
 

●     BMR ranked Tier 1 Tax Planning 
and Transactional Tax Firm in 
India, International Tax Review's 
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Disclaimer 
 
This newsletter has been prepared for clients and Firm personnel only. It provides general information and guidance as on date of preparation and does not express views or expert opinions of BMR 
Advisors. The newsletter is meant for general guidance and no responsibility for loss arising to any person acting or refraining from acting as a result of any material contained in this newsletter will be 
accepted by BMR. It is recommended that professional advice be sought based on the specific facts and circumstances. This newsletter does not substitute the need to refer to the original 
pronouncements and is based on publicly available information.

http://www.sezindia.gov.in/writereaddata/Instructions/Instruction No.68.pdf
http://www.bmradvisors.com/recognitions.php
http://www.bmradvisors.com/recognitions.php
http://www.bmradvisors.com/recognitions.php
http://www.bmradvisors.com/recognitions.php
http://www.bmradvisors.com/recognitions.php
http://www.bmradvisors.com/recognitions.php
http://www.bmradvisors.com/recognitions.php
http://www.bmradvisors.com/recognitions.php
http://www.bmradvisors.com/recognitions.php
http://www.bmradvisors.com/recognitions.php
mailto:kiran.mehra@bmradvisors.com
mailto:kalpesh.maroo@bmradvisors.com
mailto:abhishek.goenka@bmradvisors.com
mailto:abhishek.goenka@bmradvisors.com
mailto:kalpesh.maroo@bmradvisors.com


About BMR Advisors  
 
BMR Advisors (www.bmradvisors.com) is a professional services organisation offering a range of Tax, Risk, M&A advisory and Managed Services for businesses of all sizes, at the local, national and 
international levels. We seek to add value to clients by focusing on solutions that are innovative, yet practical and implementable. Our philosophy is to serve clients with customised and sound technical 
advice, delivered in the context of their business or commercial situation. We provide clients with practical, effective and easily implementable solutions based on an in-depth understanding of the 
underlying business transactions and imperatives. BMR is an Indian member Firm of Taxand - a global network of leading tax advisors.

About Taxand  
 
Taxand (www.taxand.com) is a global network of leading tax advisors from independent member firms in nearly 50 countries. Our tax professionals - more than 300 tax partners and 2,000 tax advisors - 
grasp both the fine points of tax and the broader strategic implications, helping our clients mitigate risk, manage their tax burden and drive the performance of their business.
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The information contained in this communication is intended solely for the use of the individual or entity to whom it is addressed and others authorized to receive it. This communication may contain 
confidential or legally privileged information. If you are not the intended recipient, any disclosure, copying, distribution or action taken relying on the contents is prohibited and may be unlawful. If you have 
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